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IN THE SUPREME COURT OF THE STATE OF UTAH
THE STATE OF UTAH,

:

Plaintiff-Respondent,
vs.

:

LARRY BELL,

:

Case No. 14357

Defendant-Appellant
BRIEF OF APPELLANT
STATEMENT OF THE NATURE OF THE CASE
This is an appeal from a conviction of Burglary, a felony
in the third degree, in the Third Judicial District Court, State of
Utah.
DISPOSITION IN THE LOWER COURT
The appellant, Larry Bell, was convicted by a jury of
Burglary, on

November 4,

1975, in the court of the Honorable

Gordon R. Hall, and was sentenced to serve the indeterminate term
provided by law in the Utah State Prison, namely 0-5 years.
RELIEF SOUGHT ON APPEAL
Appellant seeks reversal of the judgment of guilt entered
against him and a new trial in this matter.
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STATEMENT OF THE FACTS
The State called two civilian witnesses.

Pamela Wilcox

testified that she and one Annette Hardy (T.9) were driving
south and passed 1588 State Street, Pahlfs Palace Loan Shop, at
approximately 12:00 a.m. (T.4).

The two girls pulled to the curb

and spoke with the defendant, who was hitchhiking, then drove
off.

(T.5)

They turned on 21st South and returned north on State

Street, seeing the defendant looking in Pahlfs window.

(T.5)

The girls turned on South Temple, and headed sputh once more
on State Street.

(T.6) When they passed Pahl's for the third time,

Ms. Wilcox testified that the defendant was standing in front,
apparently wrapping a cord, and a front window was broken.

(T.6-7)

The girls turned once more, and on this trip by Pahlfs a
police officer was present.

While relating their story to the

officer, the defendant and an unidentified man approached the scene
from the south. (T.9)

The defendant was never seen touching the

window (T.16) or a set of golf clubs leaning through the hole in
the window.

(T.7).

The State later called the second civilian witness, Mr. Harold
A. Pahl, the owner of the business involved.

(T.49)

Mr. Pahl

indicated that there was no authority for Mr. Bell to be in the
building. (T.52)

He further indicated that there was no possibility

of knowing if anything was missing. (T.52)
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Officer William English testified that he investigated the
case.

After being dispatched by a burglary alarm at Pahlfs

(T.35) he arrived at the premises and was approached by two girls
who related the story testified to by Ms. Wilcox.

When the

defendant approached, he was detained and eventually his residence
was searched. (T.38)
The Officer conceded that the alarm could have been set off
by a mere breaking of the glass.

(T.39)

The broken glass was taken

for testing,., the defendant's clothing was seized, and fingerprints
were taken, but none of this evidence was available at trial.
(T.40-41)

Pahl told Officer English there was no way to tell what

items were in the window (T.43), and no stolen property was identified
in the defendant's possession (T.43).
The jury deliberated over six hours, and returned a verdict
of guilt.

No instructions on lesser included offenses were given

by the court, although oral requests were made by the defense.
ARGUMENT
POINT I
THE REFUSAL OF THE TRIAL COURT TO GIVE A LESSER INCLUDED
INSTRUCTION OF ATTEMPTED BURGLARY OR TRESPASS WAS PREJUDICIAL ERROR
AND REQUIRES REVERSAL.
Utah Code Ann. §76-6-202 (1975 Supp.) provides:
(1) A person is guilty of burglary if he enters or
remains unlawfully in a building or any portion of a
building with intent to commit a felony or theft or
commit an assault on any person.
Entry is defined in Utah Code Ann, §76-6-201 (Supp. 1975):
(4) "Enter"
means:
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(a) Intrusion of any part of the body; or
(b) Intrusion of any physical object under control of the
actor.
The defense in the instant case argued unsuccessfully that
there was no showing of physical entry, and that the circumstantial
evidence available that was reliable required submission to the
jury of lesser included offenses.
In State v. Newton, 144 P.2d 290 (Utah 1943), failure of
the trial court to instruct the jury as requested by defense of
additional qualifying sections of a criminal negligence statute was
challenged.

This court found no evidence to support such an instruction

and affirmed the lower court.

However, the court, through Justice

McDonough, and citing earlier cases, i.e. Pratt v. Utah Light and
Traction Co., 57 Utah 7, 169 P.868, (1918) 899 Webb v. Snow, et. al.
102 Utah 435, 132 P.2d 114, .(1948) stated:
. . . the failure to present for the jury's consideration
a party's theory by appropriate instructions constitutes
reversible error. Id. at 292.
The standard set forth was whether there is competent evidence to
support the party's theory.

Supra at 292.

In State v. Johnson, 185 P.2d 738 ( Utah 1947), this court was
confronted with an appeal from a conviction of voluntary manslaughter.
Although the conviction was affirmed, Justice Latimer stated for the
court:
It is admitted that the defendant is entitled to have the
jury instructed on his theory of the case if there is any
substantial evidence to justify giving such instructions.
Id. at 743

-4-
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The court ruled there were no facts to support a lesser
charge, and therefore found no error in the trial court's refusal
to instruct on lesser offenses.
In the instant case, the evidence showed opportunity for
a burglary, by a person identified as the defendant, produced through
one witness.

The evidence also showed a broken window, and an item

protruding from the window.

Even though the defendant professed no

knowledge of even the breaking of the window, it was incumbent
on the court to instruct, if requested, on available lesser offenses.
This court spoke clearly regarding its standards for allowing
included instructions in State v. Costello, 457 P.2d 618 (Utah 1969).
The defendant appealed from a conviction of assault with a deadly
weapon where the trial court refused an instruction on self defense.
This court affirmed because there was no reasonable evidence which
supported a self defense posture.
The court reiterrated that if there is any substantial
evidence to support the defense theory then an instruction should be
given, if reasonable men could accept said position.

Id. at 70.

In State v. Gillian, 23 Utah 2d 372, 463 P.2d 811 (1970),
the court reversed a conviction of first degree murder for failure to
give lesser included instructions, as well as on grounds of injecting
a prejudicial prior altercation into the trial.

The court spoke in

the 4-1 decision through Chief Justice Crockett:

-5Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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One of the fundamental principles in regard to the
submission of issues to juries is that where the parties
so request they are entitled to have instructions
given upon their theory of the case; and this includes
on lesser offenses if any reasonable view of the evidence
would support such a verdict. Id. at 812.
This court further enunciated the proper view to be taken
in such appeals as the case at bar:
The usual rule on an appeal in which the challenge is to
the sufficiency of the evidence to support the verdict,
is that we review the record in the light favorable to the
jury's verdict. However, in this situation where the
question raised relates to the refusal to submit included
offenses, it is our duty to survey the whole evidence and the
inferences naturally to be deduced therefrom to see whether
there is any reasonable basis therein which would support
a conviction of the lesser offenses. 463 P.2d 814
Finally,

State v. McCarthy, 25 Utah 2d 425, 483 P.2d 891

(1971),updated Castello, supra, when this court affirmed a conviction
of attempted grand larceny.

The defendant complained that the trial

court had not given an attempted petit larceny instruction.

The

court indicated that the defendant had a right to lesser included
instructions if there was some "reasonable basis in evidence to
justify the giving of such instructions."

Id. at 891. However, the

court found the doctrine not applicable in the case and affirmed
the conviction.
Certainly the evidence in the case before this court would
be consistent with an attempted burglary, or even a trespass.
Defense requested an attempt instruction orally, and was refused.
In

State v. Close, 499 P.2d 287, 28 Utah 2d 144 (1972), our

Supreme Court considered the question of the court's instruction
on lesser included
offenses. The Court stated, MThe well established
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general rule, that the jury should be instructed on lesser included
offenses when such a conviction would be warranted by any reasonable
view of the evidence, is in accord with and supported by our statutory
law/1 Section 77-33-6, Utah Code Ann. (1953), provides that "The
jury may find the defendant guilty of any offense the commission of
which is necessarily included in that with which he is charged in
the indictment or information, or of an attempt to commit the
offense."

The court listed ample Utah law on the question and then

went on to find that the court must instruct on the lesser included
offense even in the absence of objection.

In the case at bar there

was a request for such an instruction.
The thrust of all of these cases from the court's records
is that if a lesser included instruction is supported by "substantial"
or "reasonable" or "competent" evidence,

then failure to submit

such charge is reversible error.
It is doubtful whether a more questionable set of circumstances
will confront this court soon.

Even if the evidence is seen as

sufficient to show that the defendant had a part in the breaking of
the window, then an entry with intent to commit a theft or felony is
required.

Surely the jury may have found a trespass or attempted

burglary had such charges been submitted.
There was no showing of actual loss or property theft.
Moreover, there was no evidence of tampering within the shop, or of
the defendant's physical presence within.
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CONCLUSION
The trial court refused to submit lesser included offenses
for the jury's consideration; offenses which would certainly have
suited the evidence and offered a more just hearing by the jury.
The trial court, which was otherwise gracious and fair to this
counsel and the defendant, created prejudicial error requiring
reversal and a new trial.
DATED this

day of September, 1976.
Respectfully submitted,

BRIAN A. WHITE
Attorney for Appellant
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